IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.800 OF 2014

DISTRICT : MUMBAI

Mr. Chandrashekhar J. Kininge.
Office of the Commissioner of Labour,
Kamgar Bhavan, ‘E’ Block, Plot No.C-20,

BKC, Bandra (E), Mumbai 400 051. ...Applicant

Versus

1. The State of Maharashtra. )
Through Chief Secretary, )
Govt. of Maharashtra, )
Mantralaya, Mumbai - 400 032. )

2.  The Principal Secretary. )
Finance Department, Mantralaya, )
Mumbai.

3. The Principal Secretary. )
Industry, Energy and Labour Dept., )
Mantralaya, Mumbai. )

4.  The Commissioner of Labour. )

M.S, Kamgar Bhavan, Bandra-Kurla)
Complex, Bandra (E), Mumbai 51. )...Respondents

Mr. N.P. Dalvi, Advocate for Applicant.
Ms. N.G. Gohad, Presenting Officer for Respondents.
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P.C. : R.B. MALIK (MEMBER-JUDICIAL)
DATE : 20.03.2017
JUDGMENT
1. The Applicant at present working in the Office of

the Commissioner of Labour as Assistant Commissioner
seeks the relief herein pertaining to the fixation of a proper
pay scale on his assuming the new charge from the post of

Registrar of Firms.

2. The Applicant came to be appointed as Labour
Officer, Class-II through Maharashtra Public Service
Commission (MPSC) on 5.2.1987 and continued as such
till 29.5.1997. With effect from 30* May, 1997, he took up
the post of Deputy Registrar of Firms for which also, he
came to be selected through MPSC in the pay band of
Rs.15000-39100 with a grade pay of Rs.6600/-. It is the
case of the Applicant that he was denied the promotion to
the next post there which went to one Mr. Sunil Jadhav.
The Applicant unsuccessfully challenged that order by way
of OA 538/2004 and at the time he brought this OA, a Writ
Petition thereagainst was pending. In the meanwhile, the
Applicant got appointed through MPSC to the post of
Assistant Labour Commissioner Group ‘A’ and joined as

such on 22rd January, 2013. It is the case of the Applicant
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that there never was any break even of one day in
demitting one Office and assuming the charge of the other.
The 1st Respondent is the State of Maharashtra through
the Chief Secretary, the 2nd Respondent is the Principal
Secretary, Finance Department, the 3rd Respondent is the
Principal Secretary, Industry, Energy and Labour
Department and the 4t Respondent is the Commissioner

of Labour, State of Maharashtra.

3. The order of appointment of the Applicant to the
present post is at Exh. ‘B’, Page 15 of the Paper Book (PB).
At the time, he came to be appointed as such, he was
working as Deputy Registrar of Firms in the pay band
already mentioned above of Rs.15600-39100 with grade
pay of Rs.6600. The pay band of the post of Assistant
Labour Commissioner which he is now functioning as, his
pay band was Rs.9300-34800 with Grade Pay of Rs.4600.
He was initially taken up on a two year probation to the
post of Assistant Commissioner of Labour. There were
other terms and conditions which are usual in the letters
of appointment and for the purposes hereof, they need not

be set out herein.

4. Exh. ‘C’, Page 18 of the PB is the order passed by
the Registrar of Firms and it is dated 21.1.2013 thereby he



came to be relieved w.e.f. that date so as to let him take up

his present assignment.

. The Applicant then made representation on 8th
February, 2013 (Exh. ‘D’, Page 20 of the PB). He
mentioned therein that he was appointed as an Assistant
Commissioner of Labour on the pay band already
mentioned hereinabove (9300-34800, GP 4600) from
22.1.2013. Before that he was working in the Office of the
Registrar of Firms from 30.5.1997 to 31.1.2013 at the pay
scale of Rs.15000-39100 with grade pay of 6600, and

therefore, he clearly mentioned in Marathi, “ft, g sEEmR
30, IE-31 YEleR AR daasivie! Hiets daasiviia o] el 30g @ AL Adersion

Fen T AR,

6. The Applicant clearly admitted to the fact that
from a higher post and pay scale, he accepted the lower
post and the pay scale. He, however, stated therein that
while taking up the job of Assistant Labour Commissioner
Group ‘A’ till the previous day i.e. 21.1.2013 as Assistant
Registrar of Firms Group ‘A’, his basic pay was 30380 with

grade pay of Rs.6600. He then mentioned in Marathi, “st
a¥i daasivliqel wlets daasll FieReEHs Act avte daastids as 1 Henr
Al qurlu, AR Hes ddeE Feeiw [Hesw smaewes 3g.”’  He, therefore,

requested that in the present post of Assistant

Commissioner of Labour, there should be a pay protection
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such as it was when he demitted the office of Assistant
Registrar of Firms where he was getting, as already
mentioned above Rs.30380 with grade pay of Rs.4600. [t
was further mentioned that he had already paid back by a
Reserve Bank Challan, the difference of pay from
22.1.2013 to 31.1.2013 of Rs.20,615/-. He then made
some reference to his claim for House Rent Allowance

(HRA) and also Travelling Allowance (TA), etc.

7. In response to the last representation, the
Government in Industry, Labour and Energy Department
vide its communication of 28th May, 2014 after recording
the facts which have been set out above, took a specific
note of an indisputable factual position that the Applicant
was appointed as Assistant Commissioner of Labour on a
lower pay scale when compared with what he held earlier
as Assistant Registrar of Firms, and therefore, his pay

scale was fixed as follows (in Marathi).

“oneret fortr . Rra Reten, &, dda-9¢/u..2 /%0, AW-3, &.R3.
03.9%%¢% FhA 3. (¥) FAR SN, dzetsr fpfeinl TgEsd HwEwR
3R AT et Ut daaterieaed d0ad Ad 8.

AGAD BIFANR R USERIE g Aaal 3.9880+3s U. F.8800/-
99990/ -

.99950 X 3/900 = %.89%.2 Fguetd §R0/ - (0l 3eWbIA )

.80 X 99 (A Adedet )= .19C00/ -
. 92880 + 1900 = 0380 /- + AS U. YE00/-
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IR it Bl AgrIe HEPR YT AR ARD BEFER
JEd &A1 TErAl A .Q300-38C00 +318 U.%.8800 #Ae =iwm
fergereitean f2.22.09.2093 s #m dast H.203%0+313 X85 00/ - Zad
aaet eitdaa weva da g,

e oo, faea frenan, . dam-9090/u.%.3¢/Am-3, & .28,
9R.2099 Hellel RGIFAR EIF dae@dlal .09.00.209¢ a @=n
{eetiesT™ Hw da=1 .2 90%0+ AB UH.8E00/ - 31 IR,

8 3l e forol forea st . da=t 92¢Q/u.%.90, Aar 3 &
R3/3/9]RY  3EEA UATeld (MO WEE wRvd 3

TitEpRIAR Fwiida wevaa Aa 3nga.
FERIEI ASUIA A RLAEAR d A,
T8/ -
(s . qRA)
QNI B3 3tfeemrt”

It is this order stung whereby, the Applicant is up before
me by way of this OA.

8. I have perused the record and proceedings and
heard Mr. N.P. Dalvi, the learned Advocate for the
Applicant and Ms. N.G. Gohad, the learned Presenting
Officer (PO) for the Respondents.

0. Mr. Dalvi, the learned Advocate for the Applicant
laid particular emphasize on Rules 11 to 15 of the
Maharashtra Civil Services (Pay) Rules, 1981. On the
other hand, according to the Respondents, this matter will
not be covered by the said Pay Rules, but by the G.R.
issued by the Finance Department on 23rd March, 1994, a
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copy of which is at Exh. ‘E’, Page 22 of the PB. The said
GR mentions inter-alia that Rule 10 of the Pay Rules take
care of the situation with regard to the pay fixation on first
appointment of a Government servant. Rule 11 provides
for the course of action to be adopted in case of a
Government servant holding a post in substantive,
temporary or in officiating capacity getting promoted or
appointed in a substantive, temporary or officiating
capacity to another post including an ex-cadre post and
then prescribes as to how that aspect of the matter will be
regulated. I am not herein concerned with ex-cadre post.
The said GR further mentions that there was no clear
provision with regard to the manner in which the pay
fixation should be done in case of those Government
servants who were already in Government service upon
their appointment to another post under the Government
itself and in that behalf, the instructions were given
thereunder as to how the pay fixation should be done. It
was provided therein that in such cases, the appointment
should have been made by MPSC or appropriate Selection
Committee. At the time of such an appointment, if the
appointing agency had prescribed a pay scale, then the pay
fixation would be accordingly done as per the same. At
this stage itself, I may digress a little bit and mention that

neither party has placed on record for perusal the
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Advertisement issued by the MPSC for the post of Assistant
Commissioner of Labour. Had that been done, then

perhaps the task would have become easier.

10. Returning to the said GR, it mentions that if the
appointment of which the pay has to be fixed was to a post
higher than the earlier one carrying more onerous
responsibility, but if no pay scale was fixed by the
appointing agency, then the pay scale will be regulated by
the provisions of Rule 11 of the Pay Rules. But very
pertinently, this Clause will not apply to the present case
because the Applicant was not on a higher post or higher
pay while taking up the job of Assistant Commissioner of
Labour. That aspect of the matter apparently is regulated
by Clause 4 of the said GR which needs to be reproduced
(in Marathi).

“(9) Bl StaEEiEn fEa dgatlen e Grgad wel s
Q@i T A Slae AT Il IR ddedl dletaeidie
gt uaadtal daaslidie dasae daa=iiadnd fara sne.

11. Clause 4 fully quoted hereinabove, it must have
become clear, lays down that in case, the appointment was
to a post carrying a lower pay scale, then while fixing the
pay scale, number of increments earned by the said

employee in his immediately earlier post would be taken




into consideration. It is the case of the Respondents and it
is also clear from the extract from Exh. ‘A’ that such
increments from 1997 to 2012 for 15 years were taken into
consideration while fixing up the pay scale of the Applicant
to the post of Assistant Commissioner of Labour. Mr. N.P.
Dalvi, the learned Advocate for the Applicant, however, was
critical of such a course of action and he told me that the
Respondents should have gone strictly in accordance with
Rule 11 of the Pay Rules. To the extent necessary and to
the extent, the issue survives after the discussion to be
made now, I may offer my comments on the submissions

of the learned Advocate.

12. Clause 5 of the said GR then lays down that after
fixing the pay as set out in Clauses 3 and 4, the next
increment will only be after the lapse of one year. Clause 6
lays down that in case, the post carried the appointment
on probation, then Rule 39 of the Pay Rules would have to
be followed. Clause 7 deals with the issue of Efficiency Bar
which one is not concerned herein. Clause 8 of the said
GR lays down that, if there was a break of more than 24
hours between demitting of the earlier Office and
assumption of the charge of the present one, then the pay
fixation would be in accordance with Rule 14 of the Pay

Rules. I have already mentioned above that, in the present
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facts such is not the affairs. The other Clauses deal with
the issues pertaining to the employees already in the
service of the State Government getting appointed through
MPSC or Selection Committee by nomination. In that case,
the Mantralaya shall be empowered to take an appropriate
decision and not any Senior Officer in the present

employment.

13. The above discussion must have made it very
clear that the above referred GR based on which the pay
fixation of the Applicant was done was clearly on the
assumption that the present facts are not covered by the
provisions of Rule 11 of the Pay Rules. [ shall, to the
extent necessary, presently run through the said Rule as
well. But here, I must make it clear that the thrust of Mr.
Dalvi’s contention was that, his last pay has got to be
protected and the move by the Respondents has created
what Mr. Dalvi considers to be an anamolous situation of
his pay getting reduced when compared even with the last
pay drawn while working as Assistant Registrar of Firms.
As to this submission of the learned Advocate, I find that
even the Applicant clearly mentioned in his representation
that he had applied to the lower post and lower pay scales,
and therefore, it was a conscious decision on his part.

That being so, he must be presumed to have had the

) @/




11

knowledge of the consequences that would ensue and if
that be so, then in my opinion, the matter of pay fixation
will be governed by the Rules, if applicable and the
Government instrument like the GR of 23 March, 1994
above discussed. If a literal and strict reading thereof
produces a certain result, then it is not possible for the
judicial forum to still go behind it and make an order
which in effect would be actually contrary to the express
text thereof. Therefore, on that reasoning by itself, [ am

afraid I am not with Mr. Dalwvi.

14. In the above background, [ may now turn to Rule
11 mainly to find if there is substance in Mr. Dalvi’s
contention that it makes provision for the fact situation
such as it obtains herein. Rule 11 as it stands deals with
the issue of the Government servant holding the post in
any capacity getting promoted or appointed in substantive,
temporary or officiating capacity to another post. As far as
promotion is concerned, quite clearly, it is not the state of
affairs obtaining here, and similarly, this is not an instance
of assumption of duties and responsibilities of greater
importance than those attaching to the old post. Rule
11(1) of the Pay Rules would, therefore, not apply. Sub-
rule 2 takes care of the fact situation where Sub-rule 1

does not apply. There are three Sub Sub-clauses i.e. (a),
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(b) and (c) in Rule 11{2). In this mater, it has not been
demonstrated to show that there was a common stage in
the posts of Assistant Registrar of Firms and Assistant
Commissioner of Labour, and therefore, even Sub Sub-
clauses (b) and (c) have no application and of course, Sub
Sub-clause (a) surely will not apply. The 1st Proviso lays
down that on appointment to the new post, the
Government servant, “may at his option to be exercised
within one month from the date of his appointment elect
for fixation of his pay in one of the following manners....... :
Admittedly, in this matter, no such option was either
sought or given. In as much as there appears to be
substance in the case of the Respondents that the matter
is governed by the GR above referred to, I need not get
drawn into the controversy of whether the option should
have been asked for or voluntarily given, the fact remains
that the option was not given. Rule 11(2)(d) lays down
that, if the minimum of the time scale of the new post was
higher than his pay in the old post, he would draw that
minimum. For the reasons above discussed, this Sub-
clause is not applicable at all. Rule 11(3) deals with the
contingency of the appointment to the new post on the
request made in that behalf and is, therefore, out of place.
The issues pertaining to the selection grade, reversion from
the ex-cadre post and transfer from one ex-cadre from

X
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another and those covered by the notes and instructions

appended to Rule 11 are not applicable hereto.

15. It 1s, therefore, quite clear that it is not because it
1s so mentioned in the GR of 1994, but even upon a mere
examination of Rule 11 ex-facie, the provision thereof
would not apply. That would mean that the
circumstances and facts such as they are herein, when the
Applicant came to be appointed on a lower post, it is
something which is not governed by Rule 11, but it is
governed by the 1994 GR. This fact has been repeatedly
iterated and reiterated in the Affidavit-in-reply filed by Mr.
Sanju K. Gupta, Under Secretary on behalf of Respondent
Nos.2 and 3. As just indicated upon my own analysis of

the said Rule, I tend to agree with the Respondents.

16. For the foregoing, I find no merit in this Original

Application and it is accordingly dismissed with no order

as to costs.
Sd/-
(R.B. Malik) 2.¢ /2]
Member-J
20.03.2017
Mumbai

Date : 20.03.2017
Dictation taken by :

S.K. Wamanse.
E:\SANJAY WAMANSE\JUDGMENTS\2017\3 March, 2017\0.A.800.14.w.3.2017.Pay Fixation.doc
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